
FLEISCHMAN AND WALSH, L. L. P

ATTORNEYS AT LAW

ORIGINAL
AARON I. FLEISCHMAN

F"LEISCHMAN AND WALSH, P. C.
CHARLES S. WALSH
ARTHUR H. HARDING
STUART F. FELDSTEIN
JEFFRY L. HARDIN
STEPHEN A. BOUCHARD
R. BRUCE BECKNER
CHRISTOPHER G. WOOD
SETH A. DAVIDSON
JAMES F. MORIARTY
MATTHEW D. EMMER
HOWARD A. TOPEL
LOUIS H. DUPART*
SHARON O'MALLEY MONAHAN >*

A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

1400 SIXTEENTH STREET, N. W.
WASH I NGTON, D. C. 20036

TEL (202) 939-7900 FAX (202) 745-0916

INTERNET fw8fw-law. com

~ r ...-:r'dff")
December 9, 199RE\jt.::.A ,{."-",,,.,

91999

JILL KLEPPE MCCLELLAND
REGINA FAMIGLIETTI PACE
CRAIG A. GILLEY
PETER J. BARRETT
JOSHUA W. RESNIK
SUSAN A. MORT
MARK D. PIHLSTROM
BETH-SHERRI AKYEREKO
BRIAN C. MALADY
THOMAS E. KNIGHT
SETH M. WARNER
MARK B. DENBO**>
BRANDON H. HIRSCH
CARA E. SHEPPARD
STEVEN J. HAMRICK
KEVIN C. BRENNAN
FILOMENA D'ELIA
ARDEN T. PHILLIPS»>

* VA BAR ONLY
.. MA BAR ONLY
*** MD BAR ONLY

Ms. Magalie Roman Salas
Office of the Secretary
Federal Communications Commission
The Portals
445 12th Street, SW
Washington, DC 20554

EX PARTE

EX PARTE OR LATE FILED

Re: Ex Parte Presentation in CC Docket No. 99-27 and 97-172

Dear Ms. Salas:

On December 8, 1999, Mark N. Rogers of Excell Agent Services, L.L.C., Cara E.
Sheppard, and I met with Rebecca Beynon, Legal Advisor to FCC Commissioner Furchtgott­
Roth to discuss the availability of local exchange carriers' directory assistance listings to
independent directory assistance providers. We left behind the attached summarized explanation
of Excell's position. Also referenced in the attachment and in yesterday's meeting is the
relationship between the pending rulemaking in CC Docket No. 99-273 and the pending
forbearance petitions filed by several Bell operating companies in CC Docket No. 97-172.

The original and two copies of this filing for each of the above-referenced proceedings
have been delivered this day to the FCC's Secretary.

cc:

111919.1

Rebecca Beynon
Al McCloud
Janice Myles

Arthur H. Harding

-------_.-,--~._------.------



Provision of Directory Listing Information to Independent
Directory Assistance Providers Under the

Communications Act of 1934

(CC Docket No. 99-273)

Mark N. Rogers
Vice President and General Counsel

Excel! Agent Services, L.L.C.

December 8, 1999



I. Excel! Agent Services, L.L.C.

Excell Agent Services, L.L.C. ("Excell"), headquartered in Tempe, Arizona, offers
wholesale directory assistance ("DA") and operator services to telecommunications
companies in the United States and to foreign carriers seeking DA in the United States. It
owns and operates four call centers in Arizona (Phoenix, Mesa, Peoria and Tempe), one
center in Rockledge, Florida, and one center in Las Cruces, New Mexico. Excell believes
that its operators respond to more DA requests from customers of long distance carriers
than any other wholesale DA provider. Excell Global Services, Inc., the parent company
of Excell Agent Services, has multiple customer service and transaction based call center
locations in the United States, Canada, the United Kingdom and Australia.

II. The need for the wholesale DA services.

Excell primarily provides wholesale DA to interexchange carriers and competitive local
exchange carriers ("LECs"). Wholesale DA customers generally rely on the DA services
of Excel! and other independent DA providers as a more efficient and less costly way to
provide DA services to their customers, and many of Excell's wholesale DA customers do
not have the capital to invest in real estate, buildings, switch facilities, personnel and the
training necessary to self provision DA.

III. The DA listings of Bell operating companies.

The Bell operating companies ("BOCs"), due to their dominant position in the local
exchange and exchange access markets, possess the most accurate and complete DA
databases (as the FCC has recognized on numerous occasions). The BOCs' DA listings
have either been unavailable or available only on unreasonable terms and conditions. In
response, Excell has utilized a compiled database and has supplemented the database
with DA listings from the BOCs to increase accuracy. The DA databases of the BOCs are
the essential inputs of production which allow a wholesale DA provider to compete
effectively in the provision of DA.



IV. Excell's experience with the purchase of DA listings from local exchange
carriers.

a. Although section 251(b)(3) was intended to promote competition,
several LECs are using this provision to avoid competition from Excell
and other independent DA providers.

The FCC has determined that competition in the provision of local telephony will
benefit from numerous competing alternative sources for DA, regardless of whether
such competing DA providers are carriers or non-carriers. Nevertheless, several
LECs have asserted that section 251 (b)(3) allows them to refuse nondiscriminatory
DA listing access to DA providers that are not also providers of telephone
exchange service or telephone toll service.

b. Section 272(c) refers to unaffiliated entities and not only to competing
providers of telephone exchange service or telephone toll service as
in section 251(b)(3).

As a related matter, SSC, in its forbearance petition filed in CC Docket 97-172, has
tried to redefine the term "unaffiliated entity" used in the order granting US WEST
partial forbearance from the application of section 271 and 272 ("US WEST
Forbearance Order"). In the US WEST Forbearance Order, the FCC stated that
section 272(c) requires US WEST to make available to unaffiliated entities all of the
in-region directory listing information it uses to provide regionwide DA service at the
same rates, terms and conditions in imputes to itself. In its petition asking for the
same relief granted to US WEST, SSC states that it interprets "unaffiliated entity"
to mean only competing providers of telephone exchange service or telephone toll
service as defined in section 251 (b)(3). The FCC should reject SSC's
interpretation and recognize that SSC, consistent with several other incumbent
LECs, is attempting to use the definition of "competing provider" in section
251 (b)(3) as a way to stall competition from independent DA providers.

c. The result of the disparate treatment of Excell by the LECs is that
Excell must pay an excessively high rate for DA listings in comparison
to the "carriers" that seek these same listings under section 251(b)(3).

An example of this disparate treatment is the manner in which US WEST provides
DA listings. US WEST maintains approximately 17,000,000 listings in its DA
database, and approximately 8-10% of the database is updated each month. In a
recent letter sent to Excell (see attachment), US WEST stated that its average
TELRIC price for updates is $0.0171 per listing. US WEST also stated in its letter
that it provides this rate to competitive LECs or the agents of competitive LECs. If
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a carrier wants to use US WEST's DA listings beyond that carrier's operating
territory, or for toll service, however, the carrier is required to purchase the updates
at $0.025 per listing. Finally, when a carrier intends to provide DA services to its
own end users or the end users of other carriers, daily listing updates cost $0.05
per listing. US WEST will only sell its DA listings and updates to Excell at the most
expensive US WEST rate. To purchase approximately 1,700,000 listing updates
per month (assuming a monthly update rate of 10%), Excell would have to pay
$85,000 per month and $1,020,000 per year. In comparison, the approximate
yearly rate that a competitive LEC might owe US WEST at US WEST's lowest
rates is $348,840 per year. The $671,160 yearly difference in what two different
types of DA providers would owe for US WEST's DA listing updates alone
demonstrates discrimination. Additionally, the letter, written nearly a month after
the US WEST Forbearance Order, does not indicate that the listings will include all
of its in-region listings.

The FCC's pro-competitive goals are harmed by these disparate rates.

V. Nondiscriminatory access means that incumbent LECs must treat all parties
seeking access to DA listings the same-regardless of whether such listings
are sought by an agent of a telephone exchange carrier, an entity that
provides call completion services, or any other requesting
telecommunications carrier.

The requirement to provide nondiscriminatory access to DA is not satisfied if the LECs
can discriminate between types of competing providers of telephone services (such as
between competing providers of telephone toll services and the agents of such carriers,
like Excell). Excell has learned that certain LECs provide DA listings at cost based rates,
and, therefore, section 251 (b)(3) should be interpreted to require all LECs to provide the
same cost based rates for DA listings to all classes of carriers.

VI. The Comments and Reply Comments filed in CC Docket No. 99-273
overwhelmingly support the FCC's suggestion that independent DA
providers are entitled to the benefits of section 251(b)(3) as agents of
competing providers of telephone exchange service and telephone toll
service or as competing providers by virtue of their call completion
offerings.

Competitive carriers agree that an agent of a competing provider of telephone exchange
service and/or telephone toll service is entitled to the benefits of section 251 (b)(3)-namely
nondiscriminatory access to DA listings. In its reply comments in the unbundled network
element ("UNE") proceeding, Time Warner Telecom warned that the existence of third­
party wholesalers should not be enough to remove DA from the list of UNEs an incumbent
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LEC must offer and that the FCC "should examine the extent to which third-party
wholesalers continue to rely on [incumbent LECs] for essential inputs of production (such
as directory lists)." In its comments in this proceeding, Time Wamer Telecom submits that
the FCC is authorized to require LECs to provide directory listings to the agents of those
carriers that are eligible to obtain listings under section 251 (b)(3).

Additionally, Excell offers call completion services which involves the transmission of
messages through the public switched telephone network much like any other carrier.
This should also qualify Excell for the benefits of nondiscriminatory access to DA as a
"provider of telephone exchange and/or telephone toll service."
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Mr. Gilbert E. Maule
Prcaida:rt ~ CbicfOpDr.ltiDg Officer
Excel} Asent Services. L.L.C
2175 West 14$ Stlect
T~AZ 852&1

ReSpoN' Delmred Via FQCSlmtk QJ war Or/giMJ COI'J"lpondence
Sent to Facsimile 602.808-.5015

Dear Mr. Maule:

I have been ask4cl to respond to yOW' letter to Sol Tntiillo, Chainnan. Pttsid.cnt aad Chief Executive:
Ot'fiecr o!U S WEST.lDc., dated October 6, 19991.$ it rela.~ to Directory AsBiItaDce (DA) liltiJJg. TlUs
product offilrina is bandle4 within my orpnization., Wholosale MarlceCiDS. h is appareat from your 1dter
that )'op are not happy with U S WEST's cwrco.t positicm rcprcliq dircetory u.t1Dg availability,
specifically in regard to our pricing. This n:spoue is mtendccl to address yOW' coacerns and provide
details to support OUt pricing levels as proper under the law and rcspouive'CO maJ'bt conditiODS.

Qment PA Listing Offerings

As you ma.y know. U S WEST cum::ntly makes our OA l.isti.ag iQformation available as an unbuDdlcd
netWOrk elemea1t (VNE) to Competitive Local Exchanse Cauiers (CLEC), or iJldependerat DA Proriclen
actma on behalf of CLEes, for the ope:tati.as tcrrifory in which du: CLEC iJ authorized to serve. ListiDgs
provided uodcr this sQI:uto!y provision are made available at TELRJC priciq. Wh= purcbasiDg under
this scemrio. CLBCs aro~ to usc the VA listiDs information for Us pmposcs in providing any
law1U.l fonn ofDA to its local excbange end usen.

Your rcferonce to the T8¥U case aad sse's pricing appear to be rcfcrmcc:s to a ONE prnceeding
involving TELRIC pricing. As a eo&nparison. U S WESTs TELRlC pric;as vary aaoss our 14 s1atCS. but
avcnee out at SO.clO73 per listing for the iMial load of the database BDd $0.0171 per J.istiDS fbr d;QJy
listi.ns record u~. Again. this prieioa opdon is only available UDder the CLEC Of iDdcpeDdout D-fL
Provider car.eaotY as previously mc.uticmed. FUJ1b:rmore. as you kDow. we have only seen a Press
Release reprdiq tJae ComnlissioD's most rccear: aceions in the UNE RanaQ<l Proccodjag. It is nat clear
whcd1crdi~~ listings tbomsc:lves will be eatcsoaUoc! as ONEs in the fuIurc.

U S WEST also b.U aD obHgaDoll1'D provide DA listings to providtr& of telephoDe cx.cbaDse services and
tolepbonc toll services OIl a broader basis 1UIdcr the staQJtQry provisions cIc:a1inc witb dia1iD£~ found
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at Section 1SHb)(3). Who:D a eatrict dcsu. to use 1be DA listiftgs 'dw it is purclJasma cidw' beyond its
certified CLEC opet'atin.s teuif:ory. or for toll service. !be canior - or ita DA ICODt - is requind 1t)

purdwe tM listings UDder this 1auI:r statutoJy provisiau. which is not oontroUed by TBUUC pric:iag
PriDc:ip1c&. Uftder this plOduct o!tariD& ti~ for boCb tile initial load of 1be da1abase and for
subsequent daily listing activity updates arc priced at SO.02S per tistiDg.

U S WEST also bas a third pricing option avai1able for telemmnnmications carriers who idteDd to provide
DA services 10 their own end usc:rs and the end ",en of ocher carriers. This dUrd pricing option allows
for further ft1U'kct WICS of li.st:ina iDf'omliltion. Li.Jtingli fbI" Abc iDitial load of the dafabuc aR priced at:
$0.025 pcr-limiq; daily listiDg update$ arc priced at SO.05 per listiI$

The FCC's National Dirns;orv Avisrance Otdct'

In reply to your citation to the FCCs roc;cat Natiggal DiJg:tpJy Assi$'n"f Order. U S WEST it of the
unc:Iccstaading that this .QD:kr docs not set any "pric:ma rules" at all. It simply nqlUres Ibat ccnaka
infcrma:tion be pro\lidcd to others at the same price that U S WEST imputes to itself. U S WEST is iD the
pr00es8 ofc.ompiliDa a. Cost Allocation MaD:uaJ (CAM) to be:filed with Ibc FCC that will outline how this
imputation will oceur. We are confideltt~ our propgsaJ. will m&el the imputation rcqu.irements imposed
by tbe FCC.

Access to Aecyratc, ~to-DareListizuw

U S WEST does not have a full understaDding of &cell's issues~d aecess to listing iDIi:ImWiOll.
U S WEST·s pnu:;t:ices do Dot impede Excell's ace:css to aceutate, Qp-to.<Iatc lisWsas. We arc ope;u to
~lviqg }'OUt concems, aDd will need additional cJarificaliol1 on fhc spocif"u: areas that need to be
addressed.

YOW' letter refercDccs the iMcnt to pursue legal romeclies iJllhc event yow issues arc not resolved- It is
U S WEST"s iPtent in resolve concerns in a business enviromnent that 6u-.ilitate a common undetSCalldiDg.
I have asked Jumin Espy, Vice ~ident-WholcsaJeMazk.etiDg, to coataet you pononaJly .iJl establishing
a relationship at the "senior manasemel1f' level in an attempt to avoid any possibJe litigation. Jumm
Espy call be reached at (303) 896-3231,

Sincerely,

~Q. ~(d-'LJJI:.~~ey - , Q
cc: Lawrence E. StricldiDg (FCC). Sol Tniillo (U S WESn Mm D. Rod1iS (U S WEST). Jasmin

Espy (U S WES'O. Dan 1. Evanotf(Bxcdl)



CERTIFICATE OF SERVICE

I, Tonya Y. VanField, hereby certify that a copy ofthe foregoing ex parte presentation in CC
Docket No. 99-273 and 97-172 was served this 9th day ofDecember, 1999, via hand delivery upon
the following:

Rebecca Beynon
Legal Advisor to
FCC Commissioner Furchtgott-Roth
Federal Communications Commission
Room 8-A302A
445 12th Street SW
Washington, DC 20554

Janice M. Myles
Common Carrier Bureau
Federal Communications Commission
Room 5-C327
445 12th Street, SW, TW-A325
Washington, DC 20554

International Transcription Services, Inc. (ITS)
1231 20th Street, NW
Washington, DC 20036

Al McCloud
Network Services Division
Common Carrier Bureau
Federal Communications Commission
Room 6-A423
445 12th Street, SW
Washington, DC 20554
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